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SECRECY AND SECURITY 





ECRECY IN’ GOVERNMENT, long a subject of con- 
troversy, continues to- provoke heated debate among ° 


‘ legislators, public: officials, and members of the press. The 
- federal Commission on Government Security raised a storm 


of criticism recently when it proposed extension of the 
espionage laws to provide punishment for reporters who 
willfully divulge information classified as secret. Con- 
versely, the June 3 decision ‘of the U.S. Supreme Court in 
the Jencks case, affirming a defendant’s right under cer- | 
tain circumstances to inspect secret documents in the 
government’s possession, has stirred fear that undue dis- 


- closure may hamper law enforcement agencies. 


Editors are challenging. with increased wehenience. the 
federal government’s practice of withholding large quan- 


. tities of ‘information on the grourid that disclosure would | 
- prejudice national. security or the public interest.- Much of 


this information has.little or no béaring on, the country’s 
security. ‘ Suppression may in fact- work to the detriment a 
of security, editors argue, because a well-informed public - 


‘is essential to national strength in a democracy. 


A separate but related criticism concerns secrecy in in- 


ternal security activities and federal loy alty -security pro- 


grams. . The.right to due process is violated, according to 
one view, when persons who become the object of charges 
based on secret information are denied access to data neces- 
sary to their defense. As in the case of the widely asserted 
“people’s right to know,” the fundamental issue is that of 
reconciling the conflicting interests of freedom and security 
in an era of unremitting tension. 


Numerous recommendations for changes in federal em- 


ployee and industrial security programs were made by the 
a ommission on Government. Security? in an 807-page report 





1 The commission, appointed Nov. 10, 1955, was directed by Congress to “study and 
investigate the entire government security program. The President, Vice President, 
and Speaker of the House each named‘four of its members. 
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submitted on June 23. Public attention focused on ‘the 


commission’s proposal- for punishment of persons outside 
the government who disclose secret information: - 


The commission ‘recommends that Congress énact legislation’ 


making it a crime for any person willfully to. disclose without 


‘proper authorization,.for any purpose -whatever, information classi- - 


fied’ “secret” or “top secret,” knowing, or having reasonable grounds 
to believe, such information to have been so classifiéd. 


The report asserted that’ ineve on been Saas ‘un- 


'.authorized disclosure of security information. “Airplane . 


journals, scientific periodicals, ‘and eyen the daily news- 
paper have featured articles containing’ information and 


other data which’ should havé been deleted in whole or in- 
part for security reasons?’ In many such eases, the com- 


mission said, the “chief culprits” were not government 
e mployees and.could not be punished under existing laws. 
As a “ge nuine deterrent,” the commission ‘proposed légis- 
lation to penalize offenders with fines up to $10,000 and/or 
prison. terms up to five years; and it:submitted -a draft of 
- Jegisl: ation to that. effect. . 


-_Loyd Ww richt, chi 1irman of the commission and a former - 


president ‘of the- American Bar Association, took special 
note of’ this ‘recommendation in a statement ‘appended to 
‘the commission’s report. While most of the press. had con- 


scientiously observed security requirements, there had been 


exceptions “which for some. reason have escaped prose- 
cution:” Wright declared that “The purveyor of informa- 
tion vital to national security, purloined by. devious means, 
gives aid to our enemies as effectively as the foreign agent.” 
PENTAGON PLAN TO COMPEL DISCLOSURE OF SouRCES 

Leaks of. classified information, particularly from the 
.armed services, have added fuel to the running dispute over 


government.secrecy. Secretary of Defense Wilson, -con-. 
cerned over leaks from the Pentagon, appointed a com-. 
mittee a year ago to suggest ways to “eliminate this threat © 


>», 


to the national security.”” The chairman, former Assistant 
Secretary of. Defense Charles A. Coolidge, later revealed 
that the occasion for Wilson’s action had been publication 
in the New York Times, July 18, 1956, of a story which 
’ disclosed the. existence of a secret memorandum by Adm. 
Arthur W. Radford, chairman of the Joint. Chiefs of Staff, 
proposing a reduction of 800,000 men in the armed forces. 


' Responsibility for leaking this information to the Times — 
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correspondent, the’ late Anthony Leéviero, was ‘never fixed, 


‘Coolidge said.? 


In its report to Secretary Wilson, Nov. 8, 1956, the Cool- 
idge committee acknowledged the difficulty of tracking 
down the source of a leak in‘an-institution as large as the 
defense establishment. It therefore recommended that 
where publication “obviously. gravely damages” the national 
security, “the author be summoned to testify in a grand 


- jury investigation in order to discover the source of the 


leak.” 


Coolidge was questioned about this proposal last March 
by the House Special Subcommittee on Government Infor- 
mation, headed by Rep. John E. Moss (D-Calif.), which 
since 1955 has: been investigating the information practices 
of federal agencies. Coolidge said his committee had not 
recommended prosecution of reporters who divulge secret 
information because it would then be necessary to “‘con- 
firm and enlarge the leak in order to prosecute under the 
Espionage Act.” - Grand jury proceedings, however, are 
secret, and “When the sources are discovered, we do not 


‘need a jury conviction in order to deal administratively 


. with a person who leaks, if he is a member of the De- 
partment of Defense.” 


Coolidge admitted that the purpose of the grand jury 
inquiry could be defeated by a reporter’s “going to jail for 
contempt rather than disclosing the source of his infor- 
mation.” * And he thought that “the press would’ immedi- 
ately rush to the rescue of the reporter.” 

But the recommendation seeks to minimize this possibility, 
because the reporter himself is not being prosecuted. No discip- 
-linary action is asked against him. That, of course, is because the 
real cuiprit is a member of our department, rather than the re- 
porter, and‘often the reporter gets the information from sources 


* high enough -so that he has reason to believe that the person he 


gets it from had authority to declassify it. But since he is not 
‘being prosecuted, we think it would be more difficult for the press 
to make a martyr of him. 


' The _— committee was told that Leviero’s article on the 
Radford proposal “terribly upset’ West Germany’s Chan- 
cellor Konrad Adenauer. The Federal Republic was then 
considering a military service law, and Coolidge said that 


* Testimony before House Special (Government Operations) Subcommittee on Gov- 
ernment Information, Mar. 11, 1967. 
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some people thought the disclosure that the ‘United States 
was thinking of a reduction in its military manpower led 
the Germans to cut back the period of military service to 
one year, “the shortest period of training of all of our 
allies.” However, Coolidge did not think the leak qualified 
as one which “obviously gravely damages” the nation’s 
security, nor was he aware ‘of any recent leak “that we 
would have thought was serious enough to invoke” a grand 
jury’ probe. 


LACK OF EVIDE NCE TO BACK’ CHARGES ‘AGAINST PRESS 


Concern over the Coolidge committee’s proposal abated © 


when Secretary Wilson wrote Rep. Moss last Nov. 13 that 
he had “serious resérvations” about haling reporters be- 
fore grand juries. The issue was revived and sharpened, 
however, when the Wright commission recommended 
’ prosecution of newsmen as the “chief culprits” in certain 
instancés of unlawful disclosure. * 


WwW right was promptly challenged by the Moss committee 
and the press to cite any evidence that supported his charge 
that newsmen had “purloined” defense secrets and di- 
vulged them to the detriment of national security. In a 
lengthy statement, June 30, Wright said he’ was not able 
to provide details of certain “dark chapters of betrayal’ 
because the information was classified and the responsible 


official had refused his request that-it be -declassified. . 


Wright then listed 25 instances which were “freely avail- 
able to anyone who reads the daily papers.” Seven of these 
concerned items published during the Korean war by Col- 
umnist Drew Pearson, the only newsman Wright identified 
by name. A reply by Pearson, July 4, denied’ that the 
nation’s interests had been damaged by his revelations. . 


The best known instance cited by Wright concerned 
breaking of the Japanese code during World War II, a feat 
which led to the American victory in the battle of Midway 


in 1942. The Japanese did not know their code had been. 
broken, said Wright, until “the fact was printed as an ex- 


-clusive story in an important metropolitan daily.” 


The enemy of course immediately changed their codes [he con- 


tinued]. Had they not been tipped off by this newspaper, there is’ 
strong reason to believe that Japanese sea power could have been. 





* Attorney General Herbert Brownell acknowledged, July- 1, that it was he who had 
denied Wright’s request. The information had been furnished to the Commission on 
Government Security, he said, but “When it comes to disclosing - publicly classified 
information in the F.B.I. files for the curiosity of some individuals, that is different.” 


568 








j 


Ss ahs 


Aik 


ow 


aie? Bee 


eee. 
a 4 


Secrecy and Security 


finally and completély destroyed many long and bloody months 
_ sooner.. : 


Referring to'Wright’s version of the incident, the Wash- 
. ington Post, July 6, called it “the worst kind of distortion.” 
The Post said that the story in question, which appeared in 
the Chicago Tribune in June 1942 and gave the Japanese 
‘order of battle at Midway, did not disclose that the code 
had been broken. . Official sources were cited to show that 
it was not until American planes ambushed Admiral Yama- 
moto, on a flight over the Solomon Islands in April 1953, 
that the Japanese became aware their code had been broken 
- and proceeded to change it. 


Rep. Moss said that Wright had “merely compiled a list 
of alleged instances without proof that classified documents 
were ‘purloined’ or that the stories were based on properly 
classified documents.” Representatives of the armed forces _ 
were asked by Moss to give instances of wrongdoing by 
newsmen. Maj. Gen..Guy S. Meloy, Army chief of infor- 
mation, said: “I have never seen anybody that has stolen 
or purloined any information.” Brig. Gen. A. H. Luehman, 
for the Air Force, and Rear Admiral E. B. Taylor, for the 
Navy, made substantially the same statements. 


REASONS FOR INFORMATION LEAKS; NICKERSON CASE 


’ Members of the American Society of Newspaper Editors, 
meeting in San Francisco July 11-13, likewise denied that 
newsmen were guilty of stealing secret information. It was 
generally agreed that much of the controversy related to 
information deliberately leaked to the press. 


In the case ‘of the Defense Department, the Coolidge com- 
mittee reported last November, such leaks involve high- 
ranking civilians and officers who are “generally motivated 
by a desire to further the interests of a particular service.” 
Rapid changes in technology and pressure on Congress for - 
reductions in military expenditures were said to intensify 
inter-service competition. 


Under these circumstances it is understandable that different 
services ‘will have different concepts and that ardent advocates 
of a particular concept will wish to do everything they can to 
weigh the balance in favor of their particular philosophy. The 

‘*deplorable thing is that they should carry their ardor to the point 
of undermining -the system on which the nation relies for the pro- . 
tection of its defense secrets and should flout the discipline which 

- makes all the services, their own included, effective. 
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A case in point developed shortly after the Coolidge com- 


mittee had submitted its report. Secretary Wilson, seek- 
ing to resolve a long-standing dispute between the Air’ 


Force and the Army over missile deyelopment, decided on 
Nov. 26 to assign responsibility for intermediate range 
missiles to the Air Force. The Army, whose Jupiter missile 
was in this category, would be restricted to development 
of shorter range missiles. : 


Col. John C. Nickerson, Jr., attached to the Jupiter 


project, thereupon undertook a campaign to reverse Wil- 


son’s decision. To that end, he made certain classified docu- 
ments available to unauthorized persons, including Eric 
Berghaust, editor of Missiles and Rockets magazine, and 
Drew Pearson. Nickerson was court-martialed and on June 
25, 1957, entered a plea of guilty to a charge that he had 


. violated security regulations, after it had been agreed that: 


the Army would drop a charge of espionage. He was sen- 
tenced, July 9, to suspension of rank for one year, was fined 
- $1,500, and was formally reprimanded for having “pre- 
. sumed yourself above law and regulations.’”’‘- 


Pearson later stated that he had asked military authori- - 


ties to review a memorandum written. by Nickerson and 
’ to indicate any passages which might compromise security, 
a standard procedure among newsmen: Instead of comply- 
ing with that request, Pearson said, the authorities refused 
to return the memorandum, whereupon he published cer- 
tain portions of the document in his column. 


Pearson’s action was not: at issue in the Nickerson case. 
Had the draft statute proposed by the Wright commission 
been the law, the columnist might have been open to prose- 
cution. The draft calls for court action against anyone 
‘who, “having obtained in any manner or by any means” 
any information classified as secret, willfully communicates 
any part of such information “in any manner or by any 
means” to unauthorized persons if he has “knowledge or 
reason to believe” the information is so classified. 


Legislation embodying the Government Security Com- 


mission’s draft was introduced in the Senate, June 27, by | | 


Sens: Norris Cotton (R-N.H.) and John C. Stennis (D- 


* Nickerson subsequently was transferred to the Panama Canal Zone as an “in- 
spector of engineering facilities.” Mark S. Watson, military expert of the Baltimore 


Sun, reported on July 25 that a new Army-Air Force conflict over responsibility for © 


* development of the Nike-Zeus, described as an “‘anti-missile missile,” was brewing.- _ 
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Miss.),. both of whom served on ‘the commission. Sen. 

’ Cotton told the Senate at the time, howev er, that he was 

“not‘at all sure that it is entirely correct,”. and no pressure 
has, been. exerted for the bill's enactment. 


PENALTIES FOR. NEWS ‘Leaks IN ‘avi iene BILL 


Meanwhile, interest in the broad aspects of civil elie . 
legislation has tended to obscure the fact that the civil. 
. rights bill, in both the House and the Senate versions; 
contains a provision comparable to the penalty: proposal 
recommended by the Wright commission. The section in 
question provides that any person who without authoriza- 
’ tion “releases or uses in public” evidence or testimony 
taken in executive session by the proposed Civil Rights 
Commission shall be “fined not more than -$1,000 or im- - 
prisoned for not more than one year.” That penalty is less 
severe than the $10,000 fine and five-year prison term pro- 
posed for security violations, but its wisdom is questioned. 


Opposition to legislation which attempts to punish news- 
- men and publishers for ‘disclosure of information in the 
hands of public agencies has come not, only from the press ° 
itself but also from other sources. ‘The National Associ- 
‘ation of Manufacturers, referring to the recommendation 
of the Commission on Government Security, warned at the 
end of July that “Once ‘a secret escapés through govern- 
ment doors, through some failure of its custodians, federal 
‘power to suppress it by fines and prison sentences upon 
America’s citizens and press could be terribly more dan- 
gerous than the seciirity leak itself.” The association said 
that “History makes it tragically clear that punishing the 
press for publishing facts is fatal to a nation’s freedom.” 


Jencks Decision and Access to F.B.I. Files 


ACCESS to confidential information in the files of govern- 
ment agencies has traditionally. been denied to the public 
on the principle that disclosure would be harmful ‘to the 
- national interest. New questions have been raised, how- 
ever, by the vast expansion of .federal police activity in 
_ recent years.’ Agents of the Federal Bureau of Investi- 


® See “Federal Police Activity,” £.R.R., Vol. I 1954, pp. 23-39. 
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gation and other. agencies, -acting under authority of vari- 
ous internal security laws and -regulations, have investi- 
gated: the backgrounds and activities of several million 
Americans in and out of government serviee. The infor- 
mation thus. accumulated, much of it supplied by confi- 
dential informants; is generally considered no less sacro- 
sanct than classified military data.. 


F.B.I. Director J. Edgar Hoover always has insisted that 
F.B.I. files must be kept inviolate. “The. very basis of our 
-success,” he said in his annual report on July 28, “is the 
F.B.I.’s assurance to this country’s citizens that the infor- 
mation they give will be maintained in the strictest con- 
fidence in our files.”” This view has been accepted by.most 
Americans, who share a high regard for Hoover and the 
bureau. he heads. When Attorney General Brownell, 
‘speaking’ at Chicago on Nov. 6, 1954, revealed seé¢ret infor- 
mation about the late Harry Dexter White, he was widely 
criticized for dragging the F.B.I. into polities. °. Hoover 
himself has cited instances of the improper use in 1956 of 


information forwarded to local - - police officials at their . 


request. 


We hove sent ‘the record to. them Sinneuees we assumed ‘that it 
. was an entirely proper request. However, the next thing we have 
found is ‘that the.record has been published on the front page of 
some newspaper, usually in some political campaign. There was a 
case on the West Coast involving a mayor’s election; a case ‘in 


Florida where there was open conflict between labor union factions ° 
p ) 


. and another in Florida involving the election of a state representd- 
tive, where fingerprint identification records were improperly used.7 


-It is the use made of confidential information in govern- 
ment security and loyalty proceedings, however, which has 


- aroused the greater controversy. ' Federal employe es have’ 
been suspended and dismissed on the basis of accusations - 


by informants whose identity the government refuses to 
disclose. Even the nature of the derogatory information 
on which action was based has sometimes been withheld 
- from the accused person, always on the ground that dis- 
closure would prejudice national security. 


__-The issue of access to F.B.I. reports has taken on’ new 
‘import in the light of the as tee Court’s- decision in the 


* Congress usually enpuenriates the full amount of funds requested for the 'F. B.I. 
_ The Senate. Appropriations Committee did not even ask Hoover to testify this yeat on 
his request for $101,450,000 


- ™ Testimony before House Appropriations subcommittee, Jan. 30, 1967. F.B.I. files 
include the fingerprints of nearly 75 million persons. 
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Jencks case. Clinton E. Jencks, a.labor union official, was 
corivicted of falsely signing an affidavit that he was not 4 
member of the Communist party in 1950. At his trial, 
+ Jencks sought the right to inspect confidential reports made . 
to-the F.B.I. by. two paid informants, J..W. Ford and. Har-. 
vey Matusow, who appeared as .government witnesses 
- against him. The-government opposed the request on the 
‘ground that the defense had not made any specific showing 
of inconsistency between -the witnesses’ reports to the F.B.I. 
. and their testimony at the trial. The court then denied the © 
motion; ‘and Jencks appealed his subsequent conv iction 
- contending that the trial judge had erred. 


. RULING OF. SUPREME COURT AND DISSENTING VIEWS 


The Supreme Court, by. a-7-to-1 decision on June 3, re- 

. versed the lower court conviction on the ground of error. 
Justice Brennan, delivering’ the opinion of the tribunal’s 

majority, said: ; . 


* We now hold that the petitioner was entitled to an order direct- 
ing the government to produce for inspection, all reports of Matusow 
and Ford in its possession, written and, when orally made, as 
‘recorded by the F.B.I.; touching. the events and activities as to: 
which they testified at the trial. 
We: hold, further, that the petitioner is entitled to sian the 
reports to decide whether to use them in his defense... Because 
‘only the defense is adequately equipped to determine the effective’ 
use for purpose of discrediting the government’s witness, . . . the 
defense must initially be entitled to see them to determine what 
" use may be’ made of them. Justice requires no less. . 
It is unquestionably true that the protection of vital national 
interests may militate against public disclosure of documents in 
the government’s possession. ... But ... “the government can 
invoke its evidentiary privileges only at the price of letting the 
defendant go free.” ... The burden is the government’s, not to 
be. shifted to the trial judge, to decide whether the public prejudice 
of allowing the crime’to go unpunished is greater than that attend- 
ant upon the possible disclosure of state secrets and other confi- 
dential information in the government’s possession. 


Justice Clark, lone dissenter, cited a lengthy statement 
by F.B.I. Director Hoover on the dangers of disclosing in- 
‘formation in the bureau’s files. Clark warned: “Unless 

the Congress changes the rule announced by the Court to- 
day, those intelligence agencies of our government engaged 
in law enforcement: may as well close up shop, for the 
Court has opened up their files to the criminal and thus 
afforded .him- a Roman holiday for rummaging through 
confidential information as well as vital-:national secrets.” - 
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‘ The Jencks _ was .promptly seized upon by defense - 


‘-attorneys in trials across the country. In Knoxville, ‘Tenn., 
Judge Robert L: Taylor ordered the government, July 11, 
‘to produce both written and oral reports made to the F.B.1. 


by a witness in the contempt trial-of.11 citizens in the- - 


Clinton school integration case; the: prosecutor complied. 


- In Washington, D. C., on the same day, Municipal Judge’ 


Austin Fickling upheld the right ofa defendant in 4 morals 
case to examine a policeman’s report made at the time of 
arrest. .IIn Bowling Green, Ky., U.S. District Judge Mac 


- _ Swinford fined an F.B.I. agent $1,000, July 17, for refus- -- 


‘ing to turn over certain records;.the judge said, “I must 
be guided by the recent Supreme Court decision.” ® 


After the acquittal, July. 19, of James R. Hoffa, vice 
president of the Teamsters: union, of charges that he. bribed 
a committee employee to obtain documents from files of 
.the Senate committee investigating labor racketeering, U.S. 
District Attorney Oliver Gasch said “The Supreme Court’s 


ruling’. . . requiring the government to‘reveal statements, ° 


notes, and memoranda of its witnesses gave the defense 
the’ advantage. of ‘knowing in’ advance each step -of -thé 
prosecution, and made it more difficult for the government 
YY to present its case.’ 


Reactions te the Sentis sities outside the courts genér- © 


ally echoed the fears ‘expressed in Justice Clark’s dissent. 
Rep: Kenneth B: Keating, ranking. Republican member of 
‘the House Judiciary Committee, said, June 4, that the de- 


_ cision “posed a very serious problem for the security of - 
our. nation.” Sen.’ James O. Eastland, chairman of the. 


Senate Judiciary Committee, called it .a “bad rule” and 


‘asked the Department of Justice to draft: legislation “for - 
the purpose‘ of protecting the confidential: files of the. 


F.B.I.” Chairman Wright of the Commission on Govern- 
ment Security urged Congress to act immediately “to nega- 
tive the grave consequences that will flow from this con- 
fusing decision.” . 


Attorney General Brownell said on a television program, 
July 21, that the Jencks decision had raised a “real crisis 
in law enforcement.”” The Department of Justice had been 
compelled to drop a number of cases because of conflicting 
interpretations and other cases were being jeopardized.: -A 





* Judge Swinford suspended the fine until Oct. 18 to give the Attorney General - 
time to decide whether ‘to comply with the ruling that-the records must be poaduens. 


The ruling, he said, had been one “I very ne hated -to make.” 
-  BT4- 
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: report to.the American Bar Association, meeting in Lon- 
don, July 25, asked serious consideration by Congréss of 
legislation’ to “safeguard the confidential nature. of the 
F-.B.I. files.” ; bs ie i tes 


ADMINISTRATION BILL TO SAFEGUARD FILEs oF F.B.I. 


Bills drafted in the Department of Justice to “clarify 
the procedure” to be followed by federal courts in the light ° 
of the Jencks decision. were introduced in Senate and: House 
in lite June. In a statement filed with the Judiciary com- © 
mittees of both chambers, the Attorney General said “we 
accept” the principle enunciated by the Court. But he 
added that interpretations of the decision by lower courts 
had raised three problems. 


The most serious . . . is the insistence by some courts that entire 
reports of the F.B.I. or other federal investigative agency be handed 
over to defense counsel, even though but a small part of the report 
relates to the testimony of a government witness. ... 


The second problem arises from the fact that in the Jencks 
case the Court ordered the government to produce reports orally 
made by the witness. . . . Such reports are mere hearsay as far 
as the witness is concerned and cannot and should not be used 
to attack the credibility of a witness... . 


A third problem arises from an interpretation of the decision 
which would require pre-trial production of statements and reports. 
In many cases ... the defense has attempted to use the Jencks 

_ decision to rummage through government files prior to trial. 


Brownell stressed the fact that F.B.I. reports are “all- 
inclusive” and contain much information obtained in confi- 
dence, sometimes from foreign governments, the disclosure 
of which might have serious consequences. The reports 
also “necessarily include the raw material of unverified 
complaints, allegations, and . . . accusations against inno- 
cent persons.” 1° Handing them over to the defense indis- 
criminately would be “completely unacceptable.” 


The administration bill was reported by the Senate Judi- 


* Testimony released Mar. 14 by the Senate Internal Security Subcommittee, label- 
ing Canadian Ambassador E. Herbert Norman a one-time Communist, was based in 
part on a report made available by the Canadian government. Canada threatened to 
withhold such information in the future unless the State Department gave assurance 
that it would not be passed outside the Executive Branch. See “Relations With 
.Canada,” E.R.R., Vol. I 1957, pp. 386-387. 


One such allegation came to light in March 1958 during Senate debate on the 
nomination of Charles E. Bohlen to be ambassador to Russia. To dispel charges that 
Bohlen was not a good security risk, members of the Senate Foreign Relations Com- 
mittee were briefed on certain derogatory information in Bohlen’s file. Sen. Guy M. 
Gillette (D-Iowa) told the Senate one item concerned a confidential informant who 
“said he possessed a sixth sense” which enabled him to ascertain that Bohlen had 
“such a tendency toward immorality as to make him unfit.” 
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ciary Committee on file a a by the House’ Judiciary 
Committee on July 5, without substantial change. - After 
‘a White House conference, July :23, the bill was listed by 
Senate Minority Leader Knowland as one of nine on which 


final action is desired before adjournment of the present 
session. “ 


In its prese nt form the bill w ould narrow considerably the 
terms of the Jencks ruling. Courts could order the -gov- 
ernment to ‘produce statements ‘only after’ a prosecution 
‘ witness had testified, and then only statements “signed 
by the witness or otherwise adopted or approved by him 
as correct.” The statements would not go directly to the 
defense but to the trial judge, who ‘would decide what 
portions were related to the testimony and could be exam- 
_ined by defense attorneys. If the government refused to 
produce the documents, the judge would have the choice 
of striking the testimony of the witness or declaring a 
mistrial, but he could not dismiss the case. 


OBJECTIONS TO RESTRICTIVE FEATURES OF NEW BILL 


Lawyers and editors were quick to charge that the admin- 
istration bill contained serious flaws.: Its language was so 
restrictive, they said, that it could be used to prevent pre- 
trial disclosure of relevant information in a host of cases, 
such as tax and anti-trust cases, where such disclosure 
‘has always been a matter of course. 


Critics pointed also to the conflict between the Court’s 
ruling and the proposed law on the matter of producing 
oral reports made to the government by its witnesses. By 
confining applicability to statements signed or approved 
by witnesses, it was suggested, the government might avoid 
any disclosure simply by allowing its informants to make 


unsigned reports. Finally, it was said, the clause that — 


would allow the government to refuse disclosure without 
forgoing the right to prosecute ran directly counter to the 
declaration that the privilege can be invoked “only at the 
price of letting the defendant go free.” 


Sen. Joseph C. O’Mahoney (D-Wyo.), who had intro- 
duced the administration bill, announced July 8 that when 
it reached the floor he would offer amendments to over- 
come some of the bill’s defects. But Sen. Joseph S. Clark 
(D-Pa.) urged his colleagues to allow the whole question 
to go over to the next session. “In my judgment,” he 
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said, “adequate consideration has not been given to the 
serious implications with respect to civil liberties which 
- would result from the passage of the bill.” 


Behind the objections of Clark and others is the long- 
standing concern of liberals over use of confidential inform- 
ants by the F.B.I. J. Edgar Hoover has observed that 
“Informants have been used by other government investi- 
gative agencies without being .subjected to ridicule and 


‘*. scorn by the pseudo-liberals”;!! he asserted in his latest 


annual report that 2,700 persons were arrested by the F.B.I. 
and other law enforcement agencies in the fiscal year 1957 
on the basis of information supplied by confidential in- . 
formants. But public confidence in the reliability of infor- 
mation coming from such sources was shaken when Harvey 
Matusow, whose testimony helped to convict Clinton Jencks 
and who appeared as a witness in several other proceed- 
ings, acknowledged in January 1955 that he had repeatedly 
lied in making accusations against Jencks and others. This 
episode underscored some of the hazards inhering in resort 
to secrecy for the sake of security. 


Obstacles to Freer Information Policy 


‘RESTRICTIONS on public access to official information 
have always proved a source of grievance to the press.'* 
- Although much of the irritation voiced in recent years has 
concerned excessive secrecy about defense matters, criti- 
cism has been leveled at withholding of information en-- 
tirely unrelated to security interests, internal or external." 
Officials of the Executive Branch, it has been asserted, 
resort to administrative “housekeeping” rules to suppress 
information which, if published, would prove embarrassing 
to their agencies. Congress has chafed under a White 
House ruling barring disclosure of communications between 
officials of the Executive Branch. In turn, Congress has 


"™ Testimony before House Appropriations subcommittee, Feb. 1, 1956. 

See “Secrecy in Government,” E.R.R., Vol. Il 1955, pp. 895-912. 

“The civil rights bill now before the Senate would specifically authorize the pro- 

* jected Civil Rights Commission to take in closed session evidence or testimony which 
it determines “may tend to defame, degrade or incriminate any person.” 

making public such testimony would be liable to fine or imprisonment. 

“ The ruling, set forth in a letter from President Eisenhower to Defense Secretary 
Wilson, May 17, 1954, during the Army-McCarthy hearings, was based on the long- 
asserted privilege of executive confidences.‘ See “Access to Official Papers and Infor- 
mation,” E.R.R., Vol. I 1958, pp. 417-433. 
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been rebuked for holding one-third or more. of its com- 


mittee meetings behind closed doors.'® The greater prob-.. 


lem, however, concerns classification of information for 
_ security reasons. 


When President Eisenhower took office in 1953, classifi- 
cation was governed by. Executive Order 10290, issued by 
President Truman in 1951. The order made provision for 
four classes of security information, none of which’ was 
to be- divulged to unauthorized persons—“top secret,” 

“secret,” “confidential,” and “restricted.” 


On the advice of Attorney General Brownell, Eisenhower 


issued Executive Order 10501, Nov. 6, 1953, revamping the © 


classification system. The new order, still in effect, abol- 
ished the “restricted” category, withdrew all authority 
to classify information from 28 government agencies, lim- 
ited the authority to the agency head in 17 other agencies, 


. and provided for continuous review of classified material E 


in order to assure downgrading or declassification whenev er 
possible. 


Tasancr TO OVERCLASSIFY SECURITY INFORMATION 


The Eisenhower order was at first hailed as a sensible 
effort to hold classified information to a minimum. But 
complaints were shortly forthcoming that it was being 
abused in a variety of ways—notably through resort to 
the administrative device of labeling documents ‘For official 
use only.” Trevor Gardner, a former assistant secretary 
of the Air Force, told the Moss committee, July 12, 1956, 
. that there was no need to keep secret “at least half” of the 
papers currently being classified. 


In an interim report:on July 27, 1956, the Moss com- 


mittee said information practices in the Defense Depart-. 


ment were “the most restrictive, and at the same time 


the most confused, of any major branch of the federal 


government.” 


The Defense Department and its component branches [said the 
report] are classifying documents at such a rate that the Pentagon 
may some day become no more than a huge storage bin protected 
by triple combination safes and a few security guards. . . . Millions 
of documents each year are being added to the Defense Depart- 
ment’s classified files, and only a small fraction are being deciass- 
ified annually. 





% Committee meetings held during the first six months of the 1957 session totaled 
2,517, of which 854, or 34 per cent, were closed. See Congressional Quarterly Weekly 
Report, July 12, 1957, p. 835. 


578 


relict 


" we 





Secrecy and Security 


The Coolidge committee, in its report to Secretary Wilson, 

supported the charge of overclassification. Although sev- 
_eral factors were responsible, the most potent was said 
to be fear of making a mistake. 


A subordinate may well be severely criticized by his seniors for 
permitting sensitive information to be released, whereas, he is 
rarely criticized for over-protecting it. There is therefore an 
understandable tendency to “play safe” and to classify information 
which should not be classified, or to assign too high a category 
to it. The use of even “top secret” has gone far beyond that 
contemplated in Executive Order 10501. 


Wilson moved to rectify the situation on July 19, 1957. 
-. An order issued that day reduced the number of officials ° 
authorized to classify defense.documents and stressed the 
fact that authority to employ the “top secret” and “secret?” 


"ele issifications could not be .delegated ‘to subordinates. 


Wilson -told the service secretaries and other departinent 
-officers’ to “cease. attempts to do the impossible and stop’ 
; classifying information which cannot be held -secret.” He 
added: “Clearly, use of the classification system presupposes 
an ability to control access to the particular equipment 
or information classified. Classification without such con- 
trol is an émpty gesture, is futile, and only serves to 
generate disrespect for the security program in general.” 


. The Commission on Government Security -found that 90 
per cent of all classified. information in ‘the Executive 
Branch originated in seven agencies: the Defense, State, 
Justic¢e, Treasury, and Commercé departments, the Atomic 
‘Energy Commission, and the Central Intelligence Agency.'® 
_ The great bulk of classified material in most of these 
‘agencies was in the ‘ ‘confidential” category. 


CATEGORIES OF CLASSIFIED INFORMATION 


‘Agency . ‘ : Confidential ‘Secret | Top Secret 
Defense Department ~-"’ 59% -11% . 10% 
State Department *.- " 16 " 20: 
_Commerce Department 76 24 
Atomic Energy Commission.’ . 49 49 


Central Intelligence Agency a 61 11 
‘Source: Report of Commission on Government Security, p. 175. 


The Commission recommended -that the “confidential”. 
classification be abolished forthwith. Its definition, in 


. _*C.1LA. is responsible for foreign intelligence activities. All of its operations are 
cloaked in secrecy; its budget is hidden in, defense and -other appropriations ; the 
‘number of its, employees has never been disclosed. A proposal that Congréss create a 
joint committee to keep tabs on C.1.A., much as the Joint Atomic Energy Committee 
watches over A.E.C., was defeated in the Senate, Apr. 11, 1956, by a vote of 59 to 27. 
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Executive Order 10501, as information “the unauthorized ° 

-. disclosure of which could be prejudicial to the defense in- 
terests of the nation” was “so vague and broad as to fur- 

nish no rea asonable basis for its application.” . 


-TASK OF DBCLASSIFYING MOUNTAINS OF DocUMENTS 


Once information in the hands of the government is 
classified, it is very nearly impossible to get it declassified.” 
“The act of classification is simple and expeditious, declassi- 
fication is involved and tedious,’ the Codlidge committee 
commented. The difficulty is compounded, moreover, by 
the -size of the backlog of classified information, some of 
which is said to date back to the American Revolution. 
During World War II. alone, Coolidge .told the Moss com- . 
mittee, the government classified 3,000,000 lines ar feet of 
documents, at an average of 2,000 papers to the foot, or an’ 


estimated six billion documents. Most of these have never. - . 


_ been declassified, simply because the cost of. reviewing 
‘them would be prohibitive.'* . ° 


Continued retention, under lock and ‘key, of World War II 
and earlier documents, ‘some of them seized from the enemy,’ 
has pained historians. ‘They have successfully ‘opposed the’ 
recurrent suggestion that older documents:be disposéd. of; 
in what might be called a policy of massive declassification, 
by applying the torch. Yet there appears to be no other 
practical way of dealing with the problem, short of a presi- " 
dential .order. declassifying entire classes of. documents 

according to age or physical location. 


Failure .to declassify more recent documents is of con-.- 
cern chiefly to industry. W. P. Gwinn; president.of United‘ 
Aircraft Corp., told the Wright commission that the effect 
of delayed declassification was “very detrimental” to the 
aircraft industry, “since it permits the. capture of world- 
wide commercial’ markets by inferior products and by 
products of foreign nationals whose ‘governments are. not 
so bemused by the formalities of a security program.’ 


‘The Atomic Energy Commission; under heavy pressure 
from Congress as well as from industry, has released much 


7 A- special Senate subcommittee set ‘up last- winter,- following the Suez crisis, to 
investigate administration policy in the Middle East decided on July 30 not to proceed 
with-the inquiry. One reason cited was inability’to hold public hearings because most 
of the pertinent documents were classified. . 

Lt. Gen. ‘Albert C. Wedemeyer (ret.) said, July’-24, that a “plush curtain of . 
bureaucracy” hid notable activities in the Pacific by Charles A. Lindbergh during 
World War II. “All the pertinent facts are on the record, but that closely guarded 
government record is unavailable to the public.” : 
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. of its data‘on technology. of power reactors. Other agen- 
cies have made less progress. The Army told the Wright 
commission that during 1956.it had dow ngraded or. declassi- 
fied 1,030 linear feet of its current files in Washington. 
C.L.A. reported that during the period December 1953 to 
July 1956 approximately-1,900 of its documents had been 
; dow ngraded and. 450 others declassified. 


CLOSING OF, THE OFFICE ‘OF STRATEGIC INFORMATION 


Efforts ‘to reverse the trend to secrecy in government 
have so far had only limited success. Apart from Secre- | 
tary Wilson’s efforts to make classification practices in the 
‘armed services more realjstic-—efforts still too recent. to 
have shown results—the most notable achievement appears 
to have been ‘abolition of the Office of Strategic Informa- 
‘tion. O.S.I., established in the Commerce Department on. . 
Nov. 19, 1954, was given responsibility for -coordinating 
“the release of unclassified scientific,. technical, industrial,. 
and economic information, the indiscriminate distribution 
of which may be inimical to the defense interests of the 
United States.” 


.The new agency did not confine its activities to the area 3 
of government information alone. Aircraft manufacturers 
- were cautioned to tone down claims made for their ,products 
in advertisements published in magazines and newspapers. 
Aérial photographers, approaclted by O.S.L., agreed to paste 
an “educational stamp” on ‘each photograph sold to indicate 


' + that ‘it might contain information “of strategic value to a’ 


potential enemy.’ 


Although O.S.I. possessed no authority to force compli-: * 


ance with any of its suggestions, its activities brought a 
_. chorus of protest from the press.. There was neither legal 
.nor ethical justification, it was said, for attempting to 
censor .publication .of information which, whatever its 
"strategic value, had not been classified under government 
.. security regulations. The widespread indictment of O.S.I., 
which spilled.over into Congress, proved too much for the 
administration, and it agreed to abolish the office. Congress 
made the choice easier by refusing to appropriate any funds 
‘to the Department of Commerce for such activities in the 
fiscal year which opened July 1, 1957. 
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